STATUTES OF THE REPUBLIC OF SOUTH AFRICA—AGRICULTURE

AGRICULTURAL PRODUCT STANDARDS ACT
NO. 119 OF 1990

[ASSENTED TO 28 JUNE, 1990] {DATE OF COMMENCEMENT:  SEPTEMBER, 1991]

(Afrikaans text signed by the State President)

as amended by

General Law Third Amendment Act, No. 129 of 1993
[with effect from 1 September, 1993—see title GENERAL LAW AMENDMENT AcTs)

Agricultural Product Standards Amendment Act, No. 63 of 1998

GENERAL NOTE

In terms of section 17 of Act No. 63 of 1998, the words “he™, “his™ and “him™, wherever they occur, are
substituted by the words “he or she™, “his or her” and “him or her” respectively.

ACT

To provide for control over the sale and export of certain agricultural products, con-
trol over the sale of certain imported agricultural products; and control over other
related products; and for matters connected therewith.

[Long title substituted by 5. 16 of Act No. 63 of 1998.)

Definitions.. -In this Act, unless the context otherwise indicates—

“advertisement”, in relation to a product, means any written, illustrated, visual or other
descriptive matter or oral statement, communication, representation or reference which is
distributed among members of the public or otherwise brought to their notice, and which is
or purports to be intended to promote the sale of a product or to encourage the use thereof or
otherwise to draw attention thereto; and “advertise” has a corresponding meaning;

“appeal board™ means an appeal board appointed in terms of section 10 (1);

“assignee” means a person, undertaking, body, institution, association or board desig-
nated as such under section 2 (3);

“class or grade”, in relation to a product, means a class of that product determined ac-
cording to the size, mass, measure, number, measurements, colour, appearance, purity, or
chemical, physical or micro-biological composition, or another feature or characteristic, of
the product concerned, or a unit or quantity thereof:

“conveyance™ means any aircraft, ship, boat, train, motor car, van, truck, cart or other
vehicle or mode of transport of whatever kind, including the fittings and equipment;
[Definition of “conveyance™ inserted by s. 1 (a) of Act No. 63 of 1998.]

“department” means the Department of Agriculture;

“Director-General” means the Director-General: Agriculture;
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“distinctive mark” means a distinctive mark prescribed under section 5 (1);
“executive officer” means the officer designated under section 2 (1);

“export” means export from the Republic by any means and for any purpose, and when
used as a noun it shall have a corresponding meaning;

“import” means to bring into the Republic by any means and for any purpose and when
used as a noun it shall have a corresponding meaning;

{Definition of “import™ inserted by s. 1 (b) of Act No. 63 of 1998.]

“management control system” means the principles of procedure with regard to a prod-
uct, from its primary production to its sale or export;

[Definition of “management control system™ inserted by s. 1 (b) of Act No. 63 ot 1998.]

“Minister” means the Minister of Agriculture;

“officer” means an officer as defined in section 1 of the Public Service Act, 1994
(Proclamation No. 103 of 1994), and includes an employee as defined in section 1 of that
Act;

[Definition of “ofticer” substituted by s. 1 (¢) of Act No. 63 of 1998.]

“prescribed” means prescribed by regulation;

“product” means—

(a) any commodity of vegetable or animal origin, or produced from a substance of
vegetable or animal origin, and which consists wholly or partially of such sub-
stance; and

(b) any other commodity which in general appearance, presentation and intended
use corresponds to a commodity referred to in paragraph (a);

“regulation” means a regulation made under section 15

“sell” includes agree to sell, or offer, advertise, keep, expose, transmit, convey, deliver or
prepare for sale, or to exchange or to dispose of in any way for any consideration,;

“this Act” includes the regulations.

2. Designation of executive officer and assignees.—(1) The Minister shall designate
an officer in the service of the department as executive officer, who shall, subject to the control
and directions of the Minister, exercise the powers and perform the duties conferred upon or
assigned to the exccutive ofticer by or under this Act.

(2) (@) The executive officer may, unless expressly provided otherwise, in writing
delegate or transfer to any officer under his or her control any such power or duty, or in writ-
ing authorize or direct any such officer to exercise such power or perform such duty.

(b) A power exercised or duty performed by an officer other than the executive offi-
cer shall be deemed to have been exercised or performed by the executive officer: Provided
that the executive officer may at any time amend or withdraw any decision made or order
given by such other officer.

(3) (@) The Minister may, for the purposes of the application of this Act or certain
provisions thereof, with regard to a particular product. designate any person, undertaking,
body, institution, association or board having particular knowledge in respect of the product
concerned, as an assignee in respect of that product.

[Para. (@) substituted by 5. 2 o Act No. 63 ot 1998 .|
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(6) An assignee thus designated shall—

(i) unless expressly provided otherwise and subject to the directions of the execu-
tive officer, exercise the powers and perform the duties that are conferred upon
or assigned to the executive officer by or under this Act, with regard to the
product referred to in paragraph (a);

(ii) in the case of a juristic person, notwithstanding anything to the contrary con-
tained in any other law or in the absence of any express provision to that effect,
be competent to exercise the powers and perform the duties referred to in sub-
paragraph (i); and

(iii) unless the Minister in a particular case otherwise directs, have no recourse
against the State in respect of any expenses incurred in connection with the ex-
ercising of such powers or the performance of such duties.

(¢) The chief executive official, chairman or other person in charge of such assignee
who is not a natural person—

(1) shall act on behalf of that assignee in the exercise of the powers concerned and
the performance of the duties concemed; and

(i) may in writing delegate or transfer to an employee of that assignee any such
power or duty which the assignee concerned shall or may exercise or perform
by or under this Act, or in writing authorize or direct any such employee to ex-
ercise such power or perform such duty.

(d) A power exercised or duty performed by an employee referred to in paragraph
(¢) (i), shall be deemed to have been exercised or performed by the chief executive official,
chairman or other person in charge, as the case may be: Provided that the chief executive
official, chairman or other person in charge, as the case may be, may at any time amend or
withdraw any decision made or order given by such employee.

3. Control over sale of products.—(1) The Minister may—
(a) prohibit the sale of a prescribed product—
(i) unless that product is sold according to the prescribed class or grade;

(i1) unless that product complies with the prescribed standards regarding the
quality thereof, or a class or grade thereof;

(iii) unless the prescribed requirements in connection with the management
control system, packing, marking and labelling of that product are com-
plied with;

[Sub-para. (iii) substituted by 5. 3 (@) of Act No. 63 of 1998.]

(iv) if that product contains a prescribed prohibited substance or does not
contain a prescribed substance; and

(v) unless that product is packed, marked and labelled in the prescribed man-
ner or with the prescribed particulars;

(b)  determine that a prohibition referred to in paragraph (a) shall apply only to a
prescribed category of persons or in a prescribed area, or exclude a prescribed
category of persons or a prescribed area from such prohibition, or determine
that a prohibition shall only apply under such other prescribed circumstances as
the Minister deems necessary; and

(¢)  authorize only the executive officer to exempt any person in writing, either
entirely or partially, on the conditions which the executive officer deems neces-
sary, from a prohibition referred to in paragraph (a), and the executive officer
may grant such exemption either in general or in respect of a particular quantity
of a product.
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(1A) (a) Fees may be charged in respect of the powers exercised and duties performed
by the executive officer or the assignee, as the case may be, to ensure compliance with this
section.

(b) In the case of powers exercised and duties performed by—
(1) the executive officer, the prescribed fee shall be payable; and

(ii) the assignee, the fee determined by such assignee shall be payable.
[Sub-s. (1A) inserted by s. 3 (b) of Act No. 63 of 1998.]

(2) (a) A notice issued under section 84 of the Marketing Act, 1968 (Act No. 59 of
1968), and in force immediately prior to the commencement of this section, shall be deemed to
be a prohibition referred to in subsection (1) (a).

(b) A regulation made under section 89 of the Marketing Act, 1968, which is con-
nected with a notice referred to in section 84 of that Act, and in force immediately prior to the
commencement of this section, shall be deemed to be a regulation made under section 15 of
this Act.

3A. Inspection, grading and sampling for quality control.—(1) The executive officer
or the assignee may, during business hours of the industry in question in the case of control in
terms of section 3 (1), or at any time in the case of control in terms of sections 4 (1) and
4A (1), enter any place, premises or conveyance in or upon which any product, material,
substance or other article in respect of which this Act applies, is or is upon reasonable grounds
suspected to be produced, processed, treated, prepared, classified, graded, packed, marked,
labelled, kept, removed, transported, exhibited or sold, and—

(a) open any container found at or on the place, premises or conveyance which the
relevant person referred to in subsection (1) believes on reasonable grounds
contains any product, material, substance or other article to which this Act ap-
plies;

(b) classify, grade, pack or mark any quantity of a product in accordance with the
prescribed requirements, or direct the owner or person in charge of that place,
premises or conveyance to thus classify, grade, pack or mark such quantity;

(c) inspect or test or cause to be tested any quantity of a product;

(d) inspect or test or cause to be tested any quantity of a product, material, sub-
stance or other article which is used or suspected to be used at or in connection
with the production, processing, treatment, preparation, classification, grading,
packing, marking, labelling, keeping, removal, transporting, exhibition or sale
of such product;

(e)  subject to subsection (2) (d), take such samples of a product, material, substance
or other article in question as he or she may deem necessary; and

()  require the owner or custodian to produce for inspection, or for obtaining a copy
or extract, any book, label or other document or paper with regard to the ad-
ministration of this Act.

(2) (a) Inthe case of action under subsection (1), the relevant person referred to in that
subsection may take with him or her such assistant, appliance, instrument or other tool as he or
she may deem necessary for the purpose of that subsection.

(b) If, in the case of action under subsection (1) (b), the relevant person referred to
in subsection (1) is of the opinion that—

(i) the class or grade of a product is indicated incorrectly on the product or on the
container thereof; or
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(ii) a distinctive mark or a representation purporting to be a distinctive mark is
indicated on the product or on the container thereof in contravention of the
provisions of section 5,

such person may cancel the said indication, or direct the owner or person in charge of the
place, premises or conveyance in question to cancel such indication, and the provisions of
subsection (1) (b) shall apply mutatis mutandis regarding the reclassification, regrading,
repacking or re-marking of the product in question.

(c) In the case of action under subsection (1) (d), the relevant person referred to in
subsection (1) may inspect the management control system in connection with any action
referred to in subsection (1) (d), and demand from the owner or custodian of the product,
material, substance or other article in question, or from the person supervising such manage-
ment control system, any information or an explanation regarding the management control
system, product, material, substance or other article in question.

(d) Any sample taken under subsection (1) (e) shall—

(i) be taken in the presence of the person in charge of, or the owner or custodian of
such product, material, substance or other article, or, if such person, owner or
custodian is not available, in the presence of any other witness, and a receipt of
sampling in respect of each sample taken shall, on request, be issued to the per-
son in charge, owner or custodian of that product;

(ii) if necessary, be packed and identified in such a manner as the nature thereof
permits; and

(iii) as soon as possible after it has been taken, be submitted to a person, undertak-
ing, body, institution, association, board or laboratory which is competent to
test, inspect or analyse that sample.

(3) A person who enters upon any place, premises or conveyance under this section
shall show proof of his or her identity and authority when requested thereto by the person in
charge of the place, premises ot conveyance in question.

(4) In the case of action under subsection (1) (b), (c), (d) or (e) by the relevant person
referred to in subsection (1), the owner of the product in question shall pay the prescribed fees
or the amount determined by the assignee, as the case may be, for such action.

[S. 3A inserted by s. 4 of Act No. 63 of 1998.]

4. Control over export of products.—(1) The Minister may—

(a) prohibit the export from the Republic of a prescribed product unless each
quantity of that product, intended for export, has been approved by the execu-
tive officer for that purpose;

(b)  determine that a prohibition referred to in paragraph (a) shall only apply to the
export of a prescribed product to a prescribed country or for a prescribed pur-
pose, or in a prescribed form or quantity, or under such other prescribed cir-
cumstances as the Minister deems necessary; and

(¢) exclude the export of a prescribed product to a prescribed country or for a
p . . .
prescribed purpose, or in a prescribed form or quantity, from a prohibition
referred to in paragraph (a).

(2) An application for an approval referred to in subsection (1) shall—

(a) in the case where an assignee has been designated under section 2 (3) (a), be
made at the time and in the manner determined by such assignee, and upon
payment of the fees that the said assignee determines; or
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(6)  in the case where no assignee has been so designated, be made in the prescribed
manner and the prescribed fee shall, in respect of such application, be payable
in the prescribed manner and at the prescribed time.

[Sub-s. (2) substituted by 5. 73 of Act No. 129 0£1993.]

(3) (a) A quantity of a product shall only be approved for export under subsection

(i) subject to the conditions specified by the executive officer in the approval; and

(i) if that quantity of the product complies with the standards regarding the quality
of the product, and with the requirements regarding the management control
system, packing, marking and labelling of the product, stipulated only by the
executive officer for the product concerned.

(Sub-para. (ii) substituted by s. 5 (a) of Act No. 63 of 1998.]

(b) Particulars of the standards and requirements referred to in paragraph (a) (ii}—

(1) shall be available free of charge for inspection only at the office of the executive
officer and, if he or she deems it necessary, at any other office determined by
him; and

(ii) shall only be obtainable from the executive officer on payment of the applicable
amount determined by him.

(c) The standards and requirements referred to in paragraph (a) (ii), or any amend-
ment thereof, shall come into operation on a date seven days after notice of the stipulation or
amendment thereof, as the case may be, has been given by the executive officer in the Gazette.

(4) Notwithstanding the provisions of subsection (3) (a), only the executive officer and
any person contemplated in section 2 (2) (a) may deviate from the standards and requirements
stipulated under that subsection and issue the approval referred to in subsection (1) in respect
of a quantity of a product that—

(a) 1is to be exported as an experiment or under such other special circumstances as
may be approved by the executive officer in the case concerned; and

(b) complies with the requirements for such product in force in the country to
which it is to be exported.

[Sub-s. (4) amended by s. 5 (b) of Act No. 63 of 1998.]

4A  Control over sale of imported products.—(1) The Minister may—

(a)  prohibit the sale of a prescribed product imported into the Republic unless each
quantity of such product intended for sale in the Republic complies with the
provisions of section 3 (1); and

(b)  determine by notice in the Gazette that a particular prescribed product imported
for sale in the Republic shall not be removed from the prescribed port of entry
or such other place as the executive officer may determine unless—

(i) each quantity of such product intended for sale in the Republic has been
approved by the executive officer for that purpose; or

(ii) written permission for the removal of a particular quantity of such product
has been granted by the executive officer on the conditions which he or she
deems necessary.

(2) The executive officer may exempt, in writing, a quantity of a prescribed product
from complying with the provisions of subsection (1) if such quantity of a product is imported
for purposes other than for the purpose of sale in the Republic.

w
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(3) An application for an approval referred to in subsection (1) (4) (i) shall be made in
the prescribed manner and the prescribed fee shall, in respect of such application, be payable in
the prescribed manner and at the prescribed time.

{S. 4A inserted by 5. 6 of Act No. 63 of 1998.]

5. Distinctive marks.—(1) The Minister may prescribe a distinctive mark for use in
connection with—

(a) the sale of a product referred to in section 3 (1) (a), the export of a product
referred to in section 4 (1), or a particular class or grade of such products, so as
to certify the correctness of the indication of the class or grade or, in the case of
organically produced products, the production method concerned; and

(b)  a particular management control system.
[Sub-s. (1) substituted by 5. 7 (a) of Act No. 63 of 1998.]

(2) No person shall in connection with the sale or the export of a product, or the man-
agement control system, or a class, grade or production method of that product, use a distinc-
tive mark, or any name, word, expression, reference, particulars or indication which creates or
is likely to create the impression that it is a distinctive mark, unless—

(@) itisadistinctive mark prescribed by the Minister in terms of subsection (1);

(b)  such product, management control system, or class, grade or production method
of that product, complies with the requirements prescribed in terms of section
3 (1) (a) for the sale, or in terms of section 4 (1) for the export, of the product
concemed; and

(c)  that person has been authorized in writing by the executive officer to use the
distinctive mark concerned in connection with the sale or the export of his or
her product, or the management control system, or a class, grade or production
method of that product, as the case may be.

[Sub-s. (2) substituted by s. 7 (b) of Act No. 63 of 1998.]

(3) An application for an authorization referred to in subsection (2) (¢) shall be made
in the prescribed manner, and the Minister may, if he or she deems it necessary in the case of a
product, or the management control system, or a class, grade or production method thereof,
prescribe the fees payable in respect of such application: Provided that the Minister may
prescribe different amounts in respect of the distinctive products, management control systems,
or classes, grades or production methods of those products.

[Sub-s. (3) substituted by 5. 7 () of Act No. 63 of 1998.]

(4) Subject to the provisions of subsection (2) (b), the executive officer shall issue an
authority referred to in subsection (2) (¢) subject to such conditions as he or she may determine
and specify in the authorization.

(5) A person to whom an authority referred to in subsection (2) (c) has been issued,
and in respect of whom fees have been prescribed in terms of subsection (3), shall pay the
prescribed fees within the prescribed period in order to maintain the authorization for the use
of the distinctive mark concerned.

(6) An authority referred to in subsection (2) (c}—

(a)  shall fapse if the holder thereof fails to pay the fees referred to in subsection (5);
and

(b) may be withdrawn by the executive officer if he or she is satisfied that the
holder thereof refuses or fails to comply with the requirements referred to in
subsection (2) (b) or that the conditions referred to in subsection (4) are not
being complied with.
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6. Prohibition of false or misleading descriptions for products.—No person shall use
any name, word, expression, reference, particulars or indication in any manner, either by itself
or in conjunction with any other verbal, written, printed, illustrated or visual material, in
connection with the sale of a product in a manner that conveys or creates or is likely to convey
or create a false or misleading impression as to the nature, substance, quality or other proper-
ties, or the class or grade, origin, identity, or manner or place of production, of that product.

6A. Prohibition and exemption on use of names.—(1) The Minister may, notwith-
standing any other agricultural laws relating to a specific product and taking into account the
Republic’s international obligations, by notice in the Gazette, prohibit the use of specified
geographical or other names, or terms in connection with the sale or export of a specified
product, on such conditions as may be specified in such notice.

(2) A prohibition issued under subsection (1) shall also apply where the geographical
name in question—

(a) is used in connection with an indication of the true origin of the product in
question;

(6) isused in translation; or

(c)  is used together with words such as “kind”, “type”, “style”, “imitation” or
similar words or expressions.

(3) The Minister may in such notice authorise the executive officer to exempt a person
from the prohibition under such circumstances as may be specified in such notice.

[S. 6A inserted by s. 8 of Act No. 63 of 1998.]

7. Powers of entry, investigation and sampling.—(1) The executive officer or the as-
signee may, on the authority of a warrant issued in terms of subsection (2), and for purposes
other than for the purpose of the application of section 3A, at any time—

(a) enter upon any place, premises or conveyance in or upon which any product,

. material, substance or other article in respect of which this Act applies, is or is
upon reasonable grounds suspected to be produced, processed, treated, pre-
pared, classified, graded, packed, marked, labelled, kept, removed, transported,
exhibited or sold;

(6)  perform any of the acts referred to in section 3A for such other purposes; and

(c)  seize any product, material, substance or other article or any book or document.

(2) A warrant referred to in subsection (1) shall be issued by a judge of a High Court
or by a magistrate who has jurisdiction in the area where the place or premises in question are
situated, or where the conveyance is or will be, and shall only be issued if it appears to the
Judge or magistrate from information on oath that there are reasonable grounds for believing
that an article mentioned in subsection (1) (a) or (c) is upon or in such place, premises or
conveyance and shall specify which of the acts mentioned in subsection (1) may be performed
thereunder by the person to whom it is issued.



